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representative of record may be re-
ferred to as FHFA counsel of record, 
agency counsel or enforcement coun-
sel. 

Respondent means any party that is 
the subject of a notice of charges under 
this part. 

Safety and Soundness Act means Title 
XIII of the Housing and Community 
Development Act of 1992, Public Law 
102–550, known as the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992, as amended (12 
U.S.C. 4501 et seq.) 

Violation has the meaning defined in 
section 1303(25) of the Safety and 
Soundness Act (12 U.S.C. 4502(25)). 

Subpart B—Enforcement Pro-
ceedings Under Sections 1371 
Through 1379D of the Safety 
and Soundness Act 

§ 1209.4 Scope and authority. 
The rules of practice and procedure 

set forth in Subpart C (Rules of Prac-
tice and Procedure) of this part shall 
be applicable to any hearing on the 
record conducted by FHFA in accord-
ance with sections 1371 through 1379D 
of the Safety and Soundness Act (12 
U.S.C. 4631 through 4641), as follows: 

(a) Cease-and-desist proceedings 
under sections 1371 and 1373 of the Safe-
ty and Soundness Act, (12 U.S.C. 4631, 
4633); 

(b) Civil money penalty assessment 
proceedings under sections 1373 and 
1376 of the Safety and Soundness Act, 
(12 U.S.C. 4633, 4636); and 

(c) Removal and prohibition pro-
ceedings under sections 1373 and 1377 of 
the Safety and Soundness Act, (12 
U.S.C. 4633, 4636a), except removal pro-
ceedings under section 1377(h) of the 
Safety and Soundness Act, (12 U.S.C. 
4636a(h)). 

§ 1209.5 Cease and desist proceedings. 
(a) Cease and desist proceedings.—(1) 

Authority.—(i) In general. As prescribed 
by section 1371(a) of the Safety and 
Soundness Act (12 U.S.C. 4631(a)), if in 
the opinion of the Director, a regulated 
entity or any entity-affiliated party is 
engaging or has engaged, or the Direc-
tor has reasonable cause to believe 
that the regulated entity or any enti-

ty-affiliated party is about to engage, 
in an unsafe or unsound practice in 
conducting the business of the regu-
lated entity or the Office of Finance, or 
is violating or has violated, or the Di-
rector has reasonable cause to believe 
is about to violate, a law, rule, regula-
tion, or order, or any condition im-
posed in writing by the Director in con-
nection with the granting of any appli-
cation or other request by the regu-
lated entity or the Office of Finance or 
any written agreement entered into 
with the Director, the Director may 
issue and serve upon the regulated en-
tity or entity-affiliated party a notice 
of charges (as described in § 1209.23) to 
institute cease and desist proceedings, 
except with regard to the enforcement 
of any housing goal that must be ad-
dressed under sections 1341 and 1345 of 
the Safety and Soundness Act (12 
U.S.C. 4581, 4585). 

(ii) Hearing on the record. In accord-
ance with section 1373 of the Safety 
and Soundness Act (12 U.S.C. 4633), a 
hearing on the record shall be held in 
the District of Columbia. Subpart C of 
this part shall govern the hearing pro-
cedures. 

(iii) Consent to order. Unless the party 
served with a notice of charges shall 
appear at the hearing personally or 
through an authorized representative 
of record, the party shall be deemed to 
have consented to the issuance of the 
cease and desist order. 

(2) Unsatisfactory rating. In accord-
ance with section 1371(b) of the Safety 
and Soundness Act (12 U.S.C. 4631(b)), if 
a regulated entity receives, in its most 
recent report of examination, a less- 
than-satisfactory rating for asset qual-
ity, management, earnings, or liquid-
ity, the Director may deem the regu-
lated entity to be engaging in an un-
safe or unsound practice within the 
meaning of section 1371(a) of the Safety 
and Soundness Act (12 U.S.C. 4631(a)), if 
any such deficiency has not been cor-
rected. 

(3) Order. As provided by section 
1371(c)(2) of the Safety and Soundness 
Act (12 U.S.C. 4631(c)(2)), if the Director 
finds on the record made at a hearing 
in accordance with section 1373 of the 
Safety and Soundness Act (12 U.S.C. 
4633) that any practice or violation 
specified in the notice of charges has 
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been established (or the regulated enti-
ty or entity-affiliated party consents 
pursuant to section 1373(a)(4) of the 
Safety and Soundness Act (12 U.S.C. 
4633(a)(4)), the Director may issue and 
serve upon the regulated entity, execu-
tive officer, director, or entity-affili-
ated party, an order (as set forth in 
§ 1209.55) requiring such party to cease 
and desist from any such practice or 
violation and to take affirmative ac-
tion to correct or remedy the condi-
tions resulting from any such practice 
or violation. 

(b) Affirmative action to correct condi-
tions resulting from violations or activi-
ties. The authority to issue a cease and 
desist order or a temporary cease and 
desist order requiring a regulated enti-
ty, executive officer, director, or enti-
ty-affiliated party to take affirmative 
action to correct or remedy any condi-
tion resulting from any practice or vio-
lation with respect to which such cease 
and desist order or temporary cease 
and desist order is set forth in section 
1371(a), (c)(2), and (d) of the Safety and 
Soundness Act (12 U.S.C. 4631(a), (c)(2), 
and (d)), and includes the authority to: 

(1) Require the regulated entity or 
entity-affiliated party to make restitu-
tion, or to provide reimbursement, in-
demnification, or guarantee against 
loss, if— 

(i) Such entity or party or finance fa-
cility was unjustly enriched in connec-
tion with such practice or violation, or 

(ii) The violation or practice involved 
a reckless disregard for the law or any 
applicable regulations, or prior order of 
the Director; 

(2) Require the regulated entity to 
seek restitution, or to obtain reim-
bursement, indemnification, or guar-
antee against loss; as 

(3) Restrict asset or liability growth 
of the regulated entity; 

(4) Require the regulated entity to 
obtain new capital; 

(5) Require the regulated entity to 
dispose of any loan or asset involved; 

(6) Require the regulated entity to 
rescind agreements or contracts; 

(7) Require the regulated entity to 
employ qualified officers or employees 
(who may be subject to approval by the 
Director at the direction of the Direc-
tor); and 

(8) Require the regulated entity to 
take such other action, as the Director 
determines appropriate, including lim-
iting activities. 

(c) Authority to limit activities. As pro-
vided by section 1371(e) of the Safety 
and Soundness Act (12 U.S.C. 4631(e)), 
the authority of the Director to issue a 
cease and desist order under section 
1371 of the Safety and Soundness Act 
(12 U.S.C. 4631) or a temporary cease 
and desist order under section 1372 of 
the Safety and Soundness Act (12 
U.S.C. 4632), includes the authority to 
place limitations on the activities or 
functions of the regulated entity or en-
tity-affiliated party or any executive 
officer or director of the regulated en-
tity or entity-affiliated party. 

(d) Effective date of order; judicial re-
view.—(1) Effective date. The effective 
date of an order is as set forth in sec-
tion 1371(f) of the Safety and Soundness 
Act (12 U.S.C. 4631(f)). 

(2) Judicial review. Judicial review is 
governed by section 1374 of the Safety 
and Soundness Act (12 U.S.C. 4634). 

§ 1209.6 Temporary cease and desist 
orders. 

(a) Temporary cease and desist orders.— 
(1) Grounds for issuance. The grounds 
for issuance of a temporary cease and 
desist order are set forth in section 
1372(a) of the Safety and Soundness Act 
(12 U.S.C. 4632(a)). In accordance with 
section 1372(a) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)), the Direc-
tor may: 

(i) Issue a temporary order requiring 
that regulated entity or entity-affili-
ated party to cease and desist from any 
violation or practice specified in the 
notice of charges; and 

(ii) Require that regulated entity or 
entity-affiliated party to take affirma-
tive action to prevent or remedy any 
insolvency, dissipation, condition, or 
prejudice, pending completion of the 
proceedings. 

(2) Additional requirements. As pro-
vided by section 1372(a)(2) of the Safety 
and Soundness Act (12 U.S.C. 
4632(a)(2)), an order issued under sec-
tion 1372(a)(1) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)(1)) may in-
clude any requirement authorized 
under section 1371(d) of the Safety and 
Soundness Act (12 U.S.C. 4631(d)). 
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